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Abstract

China’s establishment of its Air Defence Identification Zone (ADIZ) is
yet another manifestation on the strenuous development of regional
security in East Asia. China by virtue of its so-called lawfare has
instrumentalized international air law, the law of the sea, and law on
the use force to reinforce its comprehensive security doctrine both on
the military as well as economic front. Accordingly, China has
advanced is sovereign interests through each of these branches of inter-
national law when extending its domestic laws in airspace above its
Exclusive Economic Zone (EEZ), affirming its sovereignty over the
disputed islands and being prepared to respond to imminent threats.
Conversely, opponents of the zone have equally exploited those norma-
tive frameworks to defend their geopolitical and strategic interests in
East Asia under the veil of the communitarian freedoms of overflight.
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1. Introduction

Two years ago, China for the first time in its history has established an
Air Defence Identification Zone (ADIZ) in the airspace above its Exclu-
sive Economic Zone (EEZ) in the East China Sea. This obscure yet
controversial practice amongst coastal states to protect their airspace for
national security reasons triggered outcry in the international community
defaming its illegitimacy and invalidity of China’s moves. The establish-
ment of China’s ADIZ on 23 November 2013 raises diverse questions
on the legal nature and political implications of this decision in a region
that has been plagued by territorial claims in the East China Sea. China
drew its ADIZ to overlap with Japan’s decades-old zone, covering the
Senkaku Islands, which are also claimed by China and known as the
Diaoyu Islands to the Chinese, as well as part of South Korea’s ADIZ.'
The zone also covers waters considered international by the United
States® and some territorial sea beneath the airspace claimed by South
Korea,® which as a way of retaliation expanded its ADIZ on 15
December 2013 over Ieodo Island.* China published the coordinates of
the zone and a map showing that it stretches—at its eastern point—to
about 81 miles from Kyushu, one of Japan’s main islands.

In its official statement of 23 November 2013 the Chinese Ministry
of National Defence announced that the ADIZ is a zone that can extend
in some cases up to 300 miles beyond the territorial sea. It is established
by some countries off their coasts for security reasons. When entering
the zone, all aircraft are required to identify themselves, report flight
plans, and inform ground control of their exact position.’

The Japanese foreign ministry immediately lodged a protest with the
Chinese embassy in Tokyo, claiming it a very dangerous action. The
United States, Japan, and South Korea flew military aircraft into the
zone. Both Japan and South Korea insisted that they continue to carry
out surveillance activities in the zone. One week after its official declara-
tion, a spokesperson of the Chinese Ministry of Foreign Affairs
confirmed that the freedom of overflight has never been jeopardized
since the establishment of the ADIZ and denounced those countries that
unfairly exploited the situation and undermined regional peace and
security.® Geng Yansheng, a government spokesman of the Ministry of
National Defence, continued and pierced the veil on China’s alleged
ambition to extend territorial sovereignty over the airspace above its
EEZ. While a general measure on identification and an early warning
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system, these defensive acts are not divorced from the rising tension
between China and Japan over the disputed islands.” It has not been the
first time that China has experienced tension in its troubled skies. Since
its interception of an American EP-3 naval reconnaissance aircraft on 1
April 2001, China has become more assertive and cautious when
policing the airspace above its EEZ. At that time, the spokesman of the
Ministry of Foreign Affairs argued that free overflight—though
permitted under international law—did not respect the rights of China
and “posed a serious threat to the national security of China” in this
particular incident.?

Academic scholarship as well as political commentators both within
China and outside have been focusing predominantly on the (il)legality
of China’s ADIZ and, accordingly, have been supporting’ and
denouncing" China’s attempts to extend its jurisdictional claims above
the disputed territories." Indeed, underneath the complexities of East
Asia’s realpolitik plagued by territorial claims in the East China Sea and
the increased U.S. military presence, a sophisticated legal battle is
unfolding. Therefore, this article makes an attempt to understand China’s
comprehensive security doctrine'? in relation to its ADIZ from an inter-
national legal perspective.”

In this respect, China’s so-called lawfare," namely to use interna-
tional law to discredit its rivals in pursuit of its sovereign interests, will
be used as the vantage point to frame China’s comprehensive security
doctrine affecting its national, economic and military security.'”” National
security entails here external security threats affecting China’s national
sovereignty and territorial integrity.'"® Economic security concerns
China’s commitment to the long-term economic development of its
nation and peoples by promoting economic growth, access to global
markets and energy supplies. Finally, military security envisages
strengthening China’s military capacity against foreign and imperialist
invasions, which once humiliated the nation at the end of the 19th
century."”

Therefore, this article will first address the historic and contempo-
rary use of international law in China’s foreign policy; second, the article
will examine—more specifically to the East China Sea—how China’s
national security interests are advanced through international air laws;
third, it examines economic security through the laws of the sea; and
fourth, it looks at military security through the laws on the use of force.
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Within each legal regime, this article will expose the positions as
advanced by China and its opponents within the margins of those
branches of international law.

2. International Law and China’s Foreign Policy

The Open-Door Policy, which China pursued since the end of the 1970s,
has marked a new era for China to interact with the international
economic, legal, and political world order. As a result of China’s
growing economic and military capabilities, it has not only served its
various interests when abiding to international regulation in the
economic and security field, it has also increasingly contributed to the
development and construction of an international legal system that favors
sovereignty equality above hegemonic powers.'® Its effective use of
international law has advanced China’s peaceful development—econom-
ically, militarily, and geopolitically alike—yet such soft power has not
entirely been convincing to Western powers as well as those developing
countries in its immediate neighborhood."

In the economic field, China has long been characterized as a free-
rider or stakeholder. The best example is the interplay between China
and the World Trade Organization (WTO), which it joined in 2001.
While China succeeded in transforming itself to be the largest trading
power in the world after joining the WTO, it has also been a major
target of the WTO’s dispute settlement mechanism for its occasional
failure to comply with the WTO rules.”® As a result, this laid-back
approach is no longer able to help China achieve its long-term agenda
globally. The latest frustration China has recently experienced is its
failed efforts to have its voting rights in the International Monetary
Fund increased commensurate to its current world economic status.
Instead of continuing its conventional strategy, China switched to a
more proactive lawfare approach, namely, of being a rule-maker and
institution-builder.”

Consequently, in 2014 China took concrete steps to set up the New
Development Bank with its BRICS (Brazil, Russia, India, China, and
South Africa) partners and the Asian Infrastructure Investment Bank in
the Asia Pacific region. These two new development banks have largely
been viewed as major institutional devices not only to foster China’s
ambition to reform the existing international financial governance regime
but also to coincide with its long-term strategy to internationalize its
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currency—the renminbi—with the ultimate goal of turning it into a
global currency. It seems inevitable that China may rely more on this
lawfare approach to legitimately package and achieve its international
agenda in the years to come.

More recently—in the security field—the Chinese Ministry of
Foreign Affairs unprecedentedly issued a position paper in response to
the Philippines’ arbitration case against it concerning the issue of
maritime jurisdiction in the South China Sea. The Chinese position
refuted the jurisdictional grounds of the Arbitral Tribunal and challenged
the alleged claims of the Philippines against China based on a strict
reading of the 1982 United Nations Convention on the Law of the Sea
(UNCLOS), which China has signed yet declared not to submit its terri-
torial disputes before a compulsory judicial proceedings as initiated in
the present case by the Philippines.”” Inevitably, China is engaging
increasingly with international legal arguments to strengthen its sover-
eign interests in its Seas.

Clearly, in addition to its pragmatism in its foreign policy, China’s
legal and political culture progressively relies not only on ethics,
consensus and relation-building but also on international law to main-
stream its economic and security objectives at home and abroad.” In this
respect, ever since the 18" National Congress of the Communist Party of
China, China has been strongly committed to building “a socialist
country based on the rule of law, [establishing] a sound mechanism for
conducting checks and oversight of the exercise of power, and thus
[advancing] socialist political progress.”** Therefore, with the construc-
tion of a law-based and law-abiding China, the Chinese government and
society will necessarily “bring the rule of law to a new stage” of its
economic and social development as argued by President Xi Jinping.”

This present study on China’s ADIZ above the East China Sea, from
a methodological perspective, will make use of international relations to
study the use of and commitment to international law in China’s foreign
policy arrangements concerning its ADIZ. Numerous scholars have
already highlighted the importance of international lawyers and interna-
tional relations theorists to work together in grasping a state’s behavior
reverting to international legal arguments to advance its own and/or
discredit its opponents’ sovereign interests.”® That’s why, according to
Hoffmann, “since every Power wants to turn its interests, ideas and gains
into law, a study of the ‘legal strategies’ of the various units, i.e., of what
kinds of norms they try to promote, and through what techniques, may
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be as fruitful for the political scientist as a study of more purely diplo-
matic, military or economic strategies.”*’

3. National Security and International Air Law

The Convention on International Civil Aviation defines the concept of
ADIZ as a “special designated airspace of defined dimensions within
which aircraft are required to comply with special identification and/or
reporting procedures additional to those related to the provision of air
traffic services.”” The 1944 Chicago Convention, replacing the 1919
Paris Convention,” focuses on those areas where states can govern their
sovereign airspace above their territory including territorial seas and on
international airspace over the high seas.” A state has full jurisdictional
powers over the airspace above its territorial and internal waters.’ It
must be pointed out that, unlike the right of innocent passage according
to which a foreign vessel has the right to pass through the waters of a
nation,” there is no actual right of innocent passage for aircraft, even
though nations generally have granted certain rights of innocent passage.
Currently, each state enjoys exclusive sovereignty over the airspace
above its territory and territorial sea.” Accordingly, foreign aircraft can
be required to land only at designated port-of-entry airports, keep to
assigned air corridors, and notify the host nation of their movements by
means of a flight plan.*

While the Chicago Convention does not regulate state aircraft as
such, it requires state aircraft to request authorization from a state to fly
in its sovereign airspace.” In such circumstances they ought to respect
the existing flight plans of civil aircraft and thus pay “due regard for the
safety of navigation of civil aircraft.”*® In the interests of national
defense, a state has the right to require the aircraft to land and show its
registration. The national defense concerns also justify the requirement
of a filed notice even in the case of the penetration of airspace adjacent
to a nation.”” In addition, the Convention provides for the passage of
nonscheduled aircraft—subject to certain terms—and explicitly states
that scheduled aircraft may not be operated for or into a territory of
another state without the special permission or authorization of that
state.*®

On the other hand, notwithstanding the right of self-defense under
Article 51 of the UN Charter, state aircraft that intercept civil aircraft in
flight must not endanger “the lives of the persons on board and the
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safety of the aircraft” nor shall it use force against such aircraft in
flight.”” The Council of the International Civil Aviation Organization
(ICAO) has adopted a more detailed regime through Standards and
Recommended Practices for rules applicable to the airspace over the
high seas. Accordingly, it has extended the Rules of Air under Article 12
of the Chicago Convention without exception to the high seas, thus
allowing states to demand compliance with “the rules and regulations
relating to the flight and manoeuver of aircraft there in force.” *

Historically, the ADIZs originated during the Second World War.
After the war, a dozen of countries with maritime borders have estab-
lished similar zones. Claims were made by these states over contiguous
zones, extending beyond their territorial seas and thus internationally
recognized boundaries. The United States, Canada, and Japan are good
examples.” Since 1950, the U.S. president has had the ability to issue an
executive order to establish an ADIZ above its territories and beyond its
territorial sea if he deems that such measures would serve the national
interest and protect against enemy aircraft.*” The ADIZs established by
the United States extended at some points several hundred miles beyond
its territorial sea.” Canada established its ADIZs in 1951. Japan declared
a similar zone in 1969. France also set up a “French zone of special
responsibility” or “zone of identification” over the Mediterranean Sea
extending some 80 miles from the coast of Algeria.**

Within these ADIZs, states adopted their own domestic rules regu-
lating their size as well as identification and reporting procedures appli-
cable to aircraft passing through the zone. For instance, pilots of foreign
aircraft intending to fly through the U.S. ADIZ must file flight plans and
give periodic position reports not less than one hour nor more than two
hours before expected arrival. The consequence of failure to file fight
plans may entitle the U.S. government to reject the aircraft’s access to
the United States.”” Other nations have similar advance identification
requirements.*® Canada requires not only aircraft flying within the ADIZ
but those flying through its ADIZ to file the flight reports.*’ Aircrafts
within the French “zone of special responsibility” were required to file
detailed information regarding their flight, to stay within assigned corri-
dors, and to maintain contact with ground identification stations.**

Japan has a long-established ADIZ that covers much of the East
China Sea, including the disputed islands.” The west end of Japan’s
ADIZ is only 130 kilometers away from China’s Zhejiang province. Part
of Japan’s ADIZ overlaps Taiwan’s ADIZ.*® Within its own zone, Japan
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reserves the right to identify, communicate with and intercept
approaching foreign aircraft.”’ South Korea also had a defense zone since
1951, which overlaps with China’s and crosses into Japan’s,”® and which
has now been extended two weeks after China’s establishment of its
ADIZ, cutting deeper into the latter’s zone as well as that of Japan.*® The
United States and Japan typically exempt from identification procedures
aircraft that are just passing through the area. Even with these restric-
tions, the existence of publicly proclaimed ADIZs did not severely affect
the rights of other coastal states with respect to the freedom of overflight
over the high seas. The post-9/11 attacks have also led to an increased
interest in these early practices of ADIZ of the 1950s and 1960s.>*

Despite these well-established practices and national procedures,
foreign aircraft entering ADIZs are often required to identify themselves
and can be the subject of “misidentification,” which may trigger the use
of force to either force an unidentified aircraft to land or to destroy the
aircraft.” Though there exists an obligation to “refrain from resorting to
the use of weapons against civil aircraft in flight,”® there have been rare
cases in which military actions were taken against aircraft intruding into
such a zone. During the period between 1959 and 1960, Soviet military
aircraft penetrated the Alaskan Coastal ADIZ and flew considerable
distances within the zone, and the United States did not take any
military actions.”” The most dramatic case took place in February 1961
when a French fighter fired some warning shots at a Soviet transport
plane going to Morocco with the belief that the Soviet plane had
deviated from its flight plan and was flying too close to Algeria.”® More
recently, in September 1983, a Soviet fighter jet shot down the Korean
civilian airline KEQO7 which was passing through its ADIZ.”

In the present case, the Aircraft Identification Rules for the East
China Sea ADIZ adopted unilaterally—without consultation with its
neighbors—on 23 November 2013 by the Chinese Ministry of National
Defence dictates that any aircraft, civil and state alike, flying in its
ADIZ shall—whether in transit or with China as a destination—report
their flight plans, “maintain two-way radio communications, and respond
in a timely and accurate manner to the identification inquiries from the
administrative organ of the East China Sea Air Defence Identification
Zone or the unit authorized by the organ.”® The Chinese Ministry of
National Defence argued that such practice has been well established by
other countries and that security reasons mandate coastal states to take
such measures.”'
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In case of failure to identify and abide to these rules, “China’s
armed forces will adopt defensive emergency measures” against such
aircraft.” The direct consequence of this zone would restrict flights over
the high seas when imposing international commercial airlines to take
these new measures into account in their flight plans and scheduling.
China requires aircraft that are passing through the zone but not landing
in its country to notify Chinese authorities of their presence.” Many
point out that China is forcing airlines flying through the zone to file
flight plans, even when their final destination is not Mainland China.
The United States, by contrast, does not apply its ADIZ procedures to
foreign aircraft not intending to enter U.S. national airspace. The other
difference lies in the follow-up actions China may take toward unidenti-
fied airplanes. Japan makes no threats if airlines do not comply. This is
the difference between Japanese and Chinese rules.

Both the Japanese and South Korean governments urged their
civilian airlines not to comply with China’s demands for flight informa-
tion and transponder codes over international airspace. South Korea
initially objected that South Korean airlines had to report their flight
plans to China but later on reversed its policy and dropped the objec-
tions. The transport ministry, due to safety concerns, abandoned the
previous stance, telling airlines to freely comply if they wished. South
Korean airlines are therefore to comply with China’s new air defense
zone. Korean Air, Asiana, and other low-cost airlines on 12 December
2013 started submitting flight plans to China for aircraft flying through
the zone.**

Japan Airlines and All Nippon Airways—Japan’s two international
carriers—started to notify the Civil Aviation Administration of China if
flights to and from Taiwan or Southeast Asia planned to enter the area
covered by the zone, or if weather patterns pushed aircraft into the zone
en route. Later, Japan Airlines and All Nippon Airways changed course
under pressure from their government. They would continue to flout the
Chinese guidelines.”” Japan’s aviation authority ordered the national
airline association to disregard the Chinese demand for the flight plans
of all flights over the area in dispute.®® Japan would stick to its advice to
airlines to continue their operations as they had done before China’s
announcements.”’

By contrast, the U.S. State Department asked American air carriers
to provide China with the requested information. The Federal Aviation
Administration’s guidance to American carriers is that—as a safety
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precaution—they identify themselves before entering the restricted
zone—in compliance with the Chinese regulations.”® The major affected
U.S. airlines are United Continental Holdings Inc. and Delta Air Lines
Inc., both of which have some flights within the region to and from loca-
tions outside China that previously would not have been required to file
flight plans with China. Delta, for example, flies from Tokyo to Taipei
and Tokyo to Hong Kong so it files flight plans with China on those
routes.”” Other countries have urged their airlines to submit flight plans
to China even when an aircraft is not destined for China.”” Though the U.S.
operation standards concerning ADIZ have been followed by most coun-
tries in the past, China’s ADIZ and the application of its national laws
and operation standards within its zone are gradually transforming the U.S.
model. Indeed, such attempts to govern others outside a state’s jurisdic-
tion by virtue of domestic law as applied within an ADIZ has become
an instrument of international governance, which in the present case is
respectively challenged and defended by China and the United States.”!

In spite of the rhetoric of national governments, commercial airlines
of those countries act in compliance with the practice of the Flight Infor-
mation Region, which is “an airspace of defined dimensions within
which flight information service and alerting service are provided”
where such service is guaranteed to safeguard “efficient conduct of
flights.”” The overlap of ADIZs of different nations and their respective
extension of jurisdictional powers in the airspace above their EEZ—even
above disputed territory—renders air-traffic confusing especially given
the number of authorities which require their own reporting and identifi-
cation duties in the overlapping zones. While the ICAO—a UN special-
ized agency based in Montreal—was created to facilitate cooperation
among nations in matters of civil aviation and to set standards and regu-
lations for aviation safety and security and could play a mediating role in
the East China Sea to guarantee a safe airspace,” China and Japan did
reach an agreement already in 2005 on these matters.

In particular, they adopted a set of nonbinding Guidelines for Navi-
gation and Overflight in the EEZ, creating a common understanding on
intelligence gathering and military activities in the EEZ. More specially,
the exercise of the freedom of overflight in each other’s EEZ “should
avoid activities that unreasonably prejudice the peace, good order or
security of the coastal State [nor] interfere with or endanger the rights of
the coastal State to protect and manage its own resources and their envi-
ronment.”™ For the sake of protecting China’s national security against
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terrorist attacks by civilian aircraft or military aircraft from other states,
China can implement such measures accordingly but within the
constraints set out by international air law and the customary practice of
ADIZ by other nations.

4. Economic Security and the Law of the Sea

The establishment of China’s ADIZ is inextricably linked with the
dispute on the islands in the East China Sea. China’s move to set up the
ADIZ appears to escalate a long-standing territorial dispute with Japan
and arguably with extension to the South China Sea with Brunei,
Malaysia, the Philippines, and Vietnam.” Creating the zone reflects
incremental efforts by China to assert control over the area in order to
secure China’s economic interests and safeguard its so-called “historic
rights” in its seas.”® China is in dire need of natural resources to sustain
its economic growth.” Not only has political and military maneuvering
between China and Japan further undermined the possible prospects to
solve the dispute peacefully, it has triggered a legal battle instead on
divergent stances concerning the sovereign rights and duties of the
coastal state and of other states—not only Japan—as regulated by
UNCLOS in China’s ADIZ above its EEZ.

In the development of the EEZ—which comprises about one-third of
the global marine environment—under the present UNCLOS, a tradi-
tional tension arose and continues to divide developing coastal states in
favor of extensive national jurisdiction beyond their territorial waters—
the so-called territorialists—and developed nations advancing freedoms
of navigation of the high seas. Nonetheless, the codification of the EEZ
as result of such compromise is subject to a sui generis regime.”® Conse-
quently, within that separate zone, a balance of rights of the coastal state
and of the international community of states has to be struck.”” The tech-
nological development and claims for natural resources by stronger
coastal regimes—especially in the developing world—have caused a
“substantial extension of qualified territoriality into the oceans™ and
has been upsetting this balance of rights. The adoption of national legis-
lation within the EEZ and correlative jurisdictional power beyond the
purpose and nature of the EEZ has led, according to Tuerk, “to a gradual
territorialisation of that area with the traditional freedoms of the seas
becoming mere exceptions to coastal State sovereignty.”®

Thus, the rules on EEZ are generally structured along the respective
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rights of coastal states and other states and their respective obligation to
pay due regard to each other in the exercise of their rights and freedoms.
On the one hand, Article 56 stipulates that the sovereign rights of coastal
states related to the exploration, exploitation, conservation, and managing
of natural resources in their EEZ shall be exercised with “due regard to
the rights and duties of other States.”” On the other hand, Article 58
reserves specific rights of other states, such as the freedom of overflight
granted by Article 87 (concerning the high seas) in the EEZ of a coastal
state, but not exclusively,*” upon the condition that they shall have due
regard to the rights and duties of the coastal State and shall comply with
the laws and regulations adopted by the coastal State in accordance with
the provisions of this Convention and other rules of international law in
so far as they are not incompatible with this Part.*’

That said, the apparent symmetry between the rights and duties of
coastal states and other states with the former’s EEZ has different legal
grounds as to the expression of the duties concerned as opposed to the
right and freedoms that are clearly defined in UNCLOS and ought to be
exercised in good faith.® While other states are bound by the interna-
tional law of the sea to respect the national laws and regulations adopted
by the coastal state—such as in the case of the establishment of an
ADIZ—the coastal state can demand such observance only as long as its
own regulations are themselves in compliance with the freedoms stipu-
lated in this Convention and other rules of international law.

Moreover, Article 58 (2) separates the traditional freedoms of the
high seas under Article 87 from the residual rights of the coastal state in
their EEZ as only Articles 88-115 apply within the EEZ.* Even though
Article 87 reaffirms the freedom of overflight—following directly from
the freedom of the sea—in the high seas and mutatis mutandis to the
EEZ by virtue of Article 58 (1),* the exercise of that right by other states
within the airspace above the EEZ of a coastal state shall observe the
legal purposes of the airspace above the high seas and mutatis mutandis
the airspace above the EEZ, namely a reservation for peaceful
purposes.”” While serving the community of nations, the concept of the
freedom of the seas does not prevent the states from conducting certain
activities on or over the high seas.®® Conversely, the freedom of the seas
is neither absolute nor static.* The ADIZ therefore may extend far into
the high seas off the coasts of some countries. On the other hand, the
freedom of the seas requires all states to pay reasonable regard to the
interests of other states in their exercise of the freedom of the high
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seas,”” and above all shall be exercised with respect for the peaceful
purposes of the seas.”

This is not the first time either that China has extended its aerial
sovereignty over its EEZ though not formally through an ADIZ. In the
1958 Declaration on China’s Territorial Sea the country declared that its
territorial sea extends 12 nautical miles from its baseline as determined
by “straight lines connecting basepoints on the mainland coast and on
the outermost of the coastal islands.” Inside this baseline lies the inside
waters and outside the territorial sea. It continued that “no foreign
vessels for military use and no foreign aircraft may enter China’s territo-
rial seas and the air space above without the permission of the Govern-
ment.*? These early instances did not take into account the developments
on the law of the sea and the adoption in particular of later conventions
such as the 1958 Geneva Convention on the High Seas and UNCLOS
which limit the external scope of the territorial sea to 8 nautical miles
from the baseline.

According to China’s 1998 Exclusive Economic Zone and the Conti-
nental Shelf Act, China’s EEZ extends up to “200 nautical miles from
the baselines from which the breadth of the territorial sea is measured”
and its continental shelf is measured to the outer edge of the continental
margin.”® The Act continues that “any State, provided that it observes
international law and the laws and regulations of the People’s Republic
of China, shall enjoy in the exclusive economic zone and the continental
shelf of the People’s Republic of China freedom of navigation and
overflight”**

China is one of those few countries in the world that claims that it
has the right to regulate military activities in the airspace above its
EEZ.” Thus, on grounds of national security, it can constrain the
freedoms of navigation and overflight over its EEZ when military
aircraft are not paying due regard to its rights and duties in the meaning
of Article 58(3) UNCLOS.”® China asserted this right in 2000 when a U.S.
navy reconnaissance aircraft was intercepted in the airspace above
Hainan Island.”” The majority of states however adheres to the view that
military activities in the airspace above the high seas and mutatis
mutandis above the EEZ of a coastal state do not infringe upon the
sovereign rights of the coastal state as long as the enjoyment of their
freedom of overflight respects the peaceful purposes of that airspace.” A
minority view that requires the consent of the coastal state to any state
that carries out military activities in the airspace above its EEZ is
increasingly facing resistance from major maritime powers.”
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China assured though that rights other than those covered by its
EEZ and Continental Shelf Act in its EEZ and continental shelf “shall
be exercised in accordance with international law and the laws and regu-
lations of the People’s Republic of China.”'”® According to the residual
rights thesis, those other rights and duties of the coastal state mentioned
under Article 56(1)(c) reserves the coastal state the right to take measures
that protect their national security in the case where the freedoms of the
sea and air are exercised unlawfully in the meaning of Article 58(1)."""
However, when China is patrolling its ADIZ to protect the country and
safeguard peace in times of high alertness, it reassured that “the normal
flight of aircraft of other countries will be not affected [as] the measures
adopted in China’s airspace will not be extended to the ADIZ.” '

The residual rights thesis in support of China’s ADIZ granting
coastal states those rights in airspace above its EEZ beyond the sui
generis nature and purpose of the EEZ—that is, rights with respect to
fish and mineral resources—needs to be seen in light of the economic
realities and current confrontational situations at sea. While China and
Japan had made substantial progress in managing their fisheries and
hydrocarbon resources,'” the absence of an agreement on the territorial
dispute has rendered much of these well-intended efforts in vain. The
increased tension over the disputed islands has impacted the implemen-
tation phases of the fishery agreement and maritime cooperation on
hydrocarbon resources in the East China Sea where jurisdictional claims
are overlapping.'®*

Given the number of small incidents between coast guards of both
nations with their fishermen of each other’s nations has been on the rise
as well as Japan’s nationalization of the disputed islands in 2012, a crisis
management scheme needs to be developed rather than wait for an
overall resolution to the entire dispute.'” In the event of peaceful resolu-
tion which determines the maritime boundaries between both countries,
the range of their EEZs remains subject to conflict since the baselines of
both countries are less than 400 nautical miles at their widest points—
an overlap of 200 nautical miles for each EEZ is inevitable.'”

Meanwhile, the legal grounds for actions of both nations border at
the margins of international law. The absence of clear rules in treaty law
as well as custom that prohibit such action impossibly gives room to seek
compromise based on legal principles but rather incentivizes parties to
the dispute to continue to couple their sovereignty claims to economic
interests.'”” Understandably, the establishment of China’s ADIZ—from
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the China threat perspective—is seen as mere manifestation of power to
secure its economic interests over the EEZ around the disputed islands.
As a result, China’s exercise of jurisdiction over the waters and airspace
which it claims, not only consolidates its claims but also destabilizes and
weakens the claims of other nations on those waters and airspace and,
according to Fravel, are “viewed as threatening by other claimants, espe-
cially when such actions are undertaken by the strongest state in the
dispute.”'® Conversely, whenever such claims are brought before an
international tribunal or arbitration panel as with the Philippines, China
abstains from its lawfare and rather reaffirms its sovereignty outside the
narrow confines of the courtroom.

5. Military Security and the Law on the Use of Force

The rise of its economic power has enabled China to expand its military
capability and project such power in its seas to defend its territorial and
economic interests alike as the China threat thesis would advance.'”
Moreover, the expansion of American bilateral military cooperation and
alliances with China’s neighbors in particular in Southeast Asia after
9/11 have warranted precaution on behalf of China to further extend
collaboration through multilateral relationships such as ASEAN to avoid
encirclement.'"” In spite of China’s military modernization of its air and
naval forces,'" it argues that it is rather concentrated on defense thus
trying to rebut any allegations of aggressiveness. In reality however,
defensive and offensive military capabilities are even harder to distin-
guish than such intentional process.''? Its so-called strategic doctrine of
active defense off its territorial seas prepares it for future maritime
conflicts in the preservation of its economic and geopolitical interests
vis-a-vis its immediate neighborhood with whom it shares a “strategic
distrust.”'"® To face Japan’s navy—one of the strongest in the world and
supported by the United States—thus incentivizes China to further invest
in its defensive and/or offensive capabilities.'"* In order to avoid getting
involved directly, the United States has so far been reluctant to openly
support any parties to the conflicts in the South China and East China
Sea and rather stressed the importance of the freedom of navigation and
overflight instead. These principles simultaneously justify and instrumen-
talize its military predominance in the Asia-Pacific as well as diffuse
allegations of its military encroachment on the region.'”

Clearly, the U.S.-China relationship is a decisive factor in the
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resolution of maritime disputes in the East and South China Sea. The
mutual admiration and suspicion by both parties have prevented a
productive bilateral friendship that can resist external challenges and
rather postponed some of the outstanding contentious disagreements that
accompanied China’s rising geopolitical and economic power.''® On the
one hand, China is perceived to match its economic with political power
yet it emphasizes peaceful pursuit of its ambitions in line with its foreign
policy doctrine on the Five Principles of Peaceful Coexistence which
fosters the respect for sovereign equality and multilateral cooperation in
the fulfillment of common interests as opposed to its view on the U.S.
model of unilateralism and hegemony.'”” On the other hand, the geopolit-
ical and regional motives of China’s increased military buildup and
capacity in its seas constitute a serious threat whose containment is
indispensable for the future of security in the Asia-Pacific as once guar-
anteed by the United States.'®

These diametrically opposed views have surfaced again since the
establishment of China’s ADIZ. In this regard, shortly after the
announcement on the establishment of the ADIZ, the United States sent
two unarmed B-52s into the zone as a mere demonstration of long-estab-
lished rights of freedom of overflight and transit through international
airspace.'” Pentagon officials said that the B-52s were on a routine
training mission planned long in advance of China’s declaration that
established the zone over the respective area.'” In addition, in its report
to Congress, the U.S. Department of Defense asserted that “[tlhe United
States neither accepts nor recognizes China’s requirements for operating
in the newly declared ADIZ. This announcement will not change how
the United States conducts military operations in the region.”'*'

Following announcements by Japan and South Korea that their
military planes had flown through the zone, China sent fighter jets on
the first patrols of its new air defense zone over the disputed islands in
the East China Sea on 28 November 2013."” If a Chinese plane is
detected in Japan’s ADIZ, F-15 jets are scrambled to warn it off. One
possible consequence is that Chinese aircraft may now ignore such
warnings or attempts to chase them off. U.S. military planes often ignore
the air defense zones of nonallied countries and frequently respond to
any radio hail by asserting the right to operate in an international air-
space.'” However, the United States did notify Japan of the B-52s
entering Japan’s long-established ADIZ."** It is unlikely that the preven-
tion of future incidents between China and the United States can be
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resolved through bilateral arrangements since those would implicitly
recognize the legitimacy of U.S. military activities in China’s ADIZ.'*
Potentially, this once obscure dispute may escalate into a broader test of
power in the Asia-Pacific.'*®

Arguably, since China—in spite of its military buildup—cannot
possibly secure a military victory on a large scale,'” it is therefore also
challenging the United States and its allies on the legal front. In this
regard, power cannot longer by measured and exercised by military
means and economic competition only, thus lawfare has been instru-
mental in defying the position of one’s opponents and strengthening
one’s own. This strategy is manifestly used by the United States and
China. The object of their legal battle is the defiance and defense of
respectively the so-called U.S. hegemonic custom on self-defense.
Regarding the latter, the doctrine of anticipatory self-defense has gradu-
ally shaped on a case-by-case basis the normative framework regulating
use of force beyond one’s boundaries—and potentially in the skies above
EEZs and high seas.'®

The geopolitics of such military action infuse the legal debates
concerning the conditions under which self-defense can take place.'”” In
this regard, the U.S. intelligence capacity has allowed for judging future
situations that constitute an imminent threat and justify anticipatory self-
defense, that is, before an armed attack in the meaning of Article 51 of
the UN Charter takes place."** Paradoxically, China—a staunch supporter
of a narrow interpretation on self-defense—endorses an anticipatory
stance on self-defense to justify the establishment of its own ADIZ.
While it traditionally portrays itself as an opponent to unilateralism in
an attempt to enjoy a larger support of other developing countries which
criticize the U.S. unilateral actions, especially since the 2003 Iraq war,"'
it makes use of the same defensive strategy to advance such pursuits in
its ADIZ.

As a result, the establishment of China’s ADIZ has predominantly
been justified to ensure the protection of its territorial integrity or polit-
ical independence in the meaning of Article 2(4) of the UN Charter.
Even as a precautionary measure, an ADIZ can prevent and anticipate
self-defense and defense of others.”” The imminent threats of violence
present in the East China Sea by a number of regional and transpacific
actors trigger such a defensive attitude toward military security. Even if
states other than the coastal state want to use the high seas and mutatis
mutandis the EEZ for military purposes, their presence remains
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conditioned upon the general obligation for all states to use the high seas
peacefully and by extension, pursuant to Article 58(2) and 87 UNCLOS,
in the EEZ of a coastal state.'* However, UNCLOS does not exclude
military activities in or other military uses of either zone as long as
those are consistent with the UN Charter, including the law on indi-
vidual and collective self-defense, and other rules of international law.'>*
In this regard, the UN Secretary-General’s 1985 report on General and
Complete Disarmament concluded that “[in] the exercise of the right of
collective self-defense it is clear that parties to [collective] security
arrangements may use force upon the high seas, within the limits
prescribed by international law, to protect their armed forces, public
vessels or aircraft.”'*

Those limits with respect to the establishment of an ADIZ—as the
exercise of a right of anticipatory self-defense—are proportionality and
necessity. Regarding proportionality, the defensive measures taken to
respond to unarmed civil aircraft—including firing and forced landing—
which do not comply with the reporting and identification laws and regu-
lations can be considered to be excessive. While the development of
modern weaponry, including intercontinental missiles, renders the raison
d’étre of the necessity of such ADIZ in vain,"” the events of 9/11 and
suicide airplanes have dramatically changed the security landscape of
nations and warrant an appropriate response that protects their airspace,
its users, and the coastal state. This kind of threat however to China is
unlikely to have played a dominant factor on the rationale behind the
establishment of the ADIZ above its EEZ.

6. Conclusion

The stalemate between China and its neighbors of settling outstanding
territorial disputes and maritime claims has driven the parties toward
conflict and military readiness in the eventuality of potential outbreaks
of violence. Such strategic thinking no longer limits itself to military
power only; it also employs lawfare to advance one’s national and
economic interests—thus in line with China’s new government agenda
to rule by law domestically and globally alike. China’s establishment of
its ADIZ anticipates toward that end. Accordingly, it argues in the
margins of international law and more specifically through its branches
of air law, law of the sea, and law on the use of force to challenge the
dominant perspective of the United States that conversely defends its
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stance on the extraterritorial application of its domestic law governing
the airspace beyond its territory, the freedom of overflight, and the right
of anticipatory self-defense.

The divergent interpretation and application of international norms
that authorize the establishment and regulate the operationalization of an
ADIZ reflect a growing asymmetry between regional and global powers.
On the one hand, such divide between China, its neighbors and the
United States can further jeopardize collective security beyond East Asia
and can risk further eroding such a normative framework. On the other
hand, the indeterminacy of the rule can give enough flexibility to the
parties to strike a balance between their sovereign interests and thus to
move away from the debate on legality/illegality of one’s actions and
claims and focus on confidence- and relationship-building measures
instead."”” China’s increased military capacity however will continue to
impact on how China perceives its own interests but also its ability to
defend those interests within its Seas."®
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